
Appendix 1 

The Ombudsman’s final decision case 20 007 760 

Decision: 

Summary: There was fault in the way the Council considered an application for home to 

school transport when a child with an Education, Health and Care plan transferred to 

secondary school. This caused inconvenience and financial loss to the family. 

Recommendations for an apology, reimbursement of expenses, a time and trouble payment 

and service improvements are made. The complaint is upheld 

The complaint 

Ms X complains the Council failed to apply the correct legal test for her son (who has an 

Education, Health and Care (EHC) plan) when it refused to fund school transport when he 

transferred to secondary school. Ms X says as a result the family have endured financial 

hardship, inconvenience and time and trouble getting the complaint resolved. 

The law:  

The child’s parent or the young person has the right to request a particular maintained 

school be named in their EHC plan (The Code paragraph 9.78) and the local authority must 

comply with that preference and name the maintained school in the EHC plan unless: 

• it would be unsuitable for the age, ability, aptitude or special educational needs (SEN) of 

the child, or 

• the attendance of the child there would be incompatible with the efficient education of 

others, or the efficient use of resources 

Officer commentary 

Mrs X chose school A, a mainstream maintained school  to be named in the plan, but Home 

to school transport declined an application for travel assistance on the grounds that a place 

would have been available at her local school, therefore this was parental preference and 

the application was refused. There was no evidence that the preferred school could meet 

special needs in a manner that the local school could not. This decision was upheld by the 

Officer appeal, and at an independent Member appeals panel. Crucially, the EHCP team had 

confirmed that the choice of school A was parental preference.  

The local authority got a number of things wrong: 

The situation where there are two competing schools (the parental preference and the 

Council’s preference), and a child with an EHC plan is entitled to free home to school 

transport, was considered by the SEN Upper Tribunal in Dudley v Shurvington [2012] 

EWCA. The Upper Tribunal found that councils should consider whether transporting the 

child to the parent’s choice of a further away school would be compatible with the efficient 

use of resources. This is known as ‘the Dudley test’. A council should first determine the cost 

of providing the child with free travel to each of the two schools. It should then decide 

whether the additional cost of providing travel to the parent’s choice is compatible with the 

efficient use of resources. In doing so, it should have regard to the educational benefits and 

other advantages that the school will provide for the child.  

The EHCP process did not consult with the local school, and did not assess the costs 

of transport to each, so did not properly make an efficient use of resources 

judgement.  



If a council decides the parent’s choice is compatible with the efficient use of resources, then 

it should name only this school on the EHC plan. If a council decides the additional cost is 

incompatible with the efficient use of resources, it may name both schools in the EHC plan 

on the condition the parents pay the cost of transport to their preferred school. 

The EHCP process named only one school in the EHCP, therefore only this school 

can be deemed “nearest suitable”.  

Where a parent disagrees that both schools are suitable and considers only their choice can 

meet the child’s needs, or, where a parent considers that the cost including transport to their 

preferred school is not an inefficient use of resources, they have a right of appeal to the 

SEND Tribunal. The Tribunal cannot determine a child’s eligibility for school transport, but it 

can take into account the whole cost of the placement, including transport, when deciding if 

the parent’s choice of school is compatible with the efficient use of public resources. 

By only naming one school, the Council was denying the parent their right to appeal 

the placement to an SEND Tribunal. The Council also failed to advise Ms X she had a 

right of appeal to the SEND tribunal where there were two competing schools and she 

did not agree the Council’s preference could meet need. 

The Guidance says councils must have in place both complaints and appeal procedures for 

parents to follow should they have cause for complaint about the service, or wish to appeal 

about the eligibility of their child for travel support. The Guidance recommends councils use 

a two stage appeal process; stage one a review by a senior officer and stage two a review 

by an independent panel. 

The appeals processes were faulty because they did not correct the error.  All officers 

and Members in this case failed to appreciate that the fact there was a nearer 

mainstream school is not enough to satisfy the Dudley test. 

The wording in the Council’s policy for a child with an EHC plan (that the qualifying 

school is the nearest school that can meet their needs) is not an inaccurate summary 

of the law on parental preference, but it is an oversimplification of the Dudley test and 

misled Ms X, and apparently officers and Members. The policy wording does not 

address the issue of efficient use of resources. Even if both schools had stated they 

could meet need, the Council would need to go on to consider if the parental choice 

of school incurs additional costs compared to the Council’s choice (which may not 

always be the case) and, if so, whether the additional amount represents an inefficient 

use of public resources having regard to the educational benefits and other 

advantages that the school will provide for the child. This is not explained in the 

Council’s policy.  

The proper process should have been:  

• check the file to identify that another school had been consulted and confirmed it 

could also meet need; 

• check that the cost comparison between School A and B had been carried out; 

• check that a decision had been made that the costs to School A represented an 

inefficient use of resources compared to the transport costs to School B; 

• consider whether they agreed with the decision that the costs to School A were an 

inefficient use of resources compared to School B or if they wished to substitute a 

different view.  

 


